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proach to the analysis of political decision making, wrote BUCHANAN A N D  

TLKI,OCK [ 1962. 23f.l. incorporates political activity as a particular form of ex- 
change: and. iis in  the rnarkct relation. mutual gains to all parties are ideally ex- 
pected to result from the collective action . . . the political process . . . may be inter- 
preted as ;I positive sum game.” 

’Ihc thc‘iiic of voluntnry governmcnt is most prevalent i n  the subdiscipline of 

Ctrl(~rt/rrs .f Consen/ and i n  much of Buchanan’s post- I962 research agenda 
(Tullock‘s career took a somewhat different path after that early collaboration). 
We Iiclicvc that the analogy between politics and markets that is made by constitu- 
tional cconomi\ts i \  theoretically weak, often factually mistaken. and clouds rath- 
c t  t h ; i n  cnh;iiicc\ out  untlcrstanding of political cconoiny. Government is an inhcr- 
cntly coercive in\titution that  has little in common with the non-coercive. volun- 
tary exchange 0 1  the marketplace. 

public choice known ;IS curisiiiiitiijii:jj eccino;nics, *which !?ES i ! ~  EO!S’ i!! The 

2. Strrtc’ cind Market 

In 7 1 1 ~  Cctlci i l rrs of Con,rm~, the first modern work on constitutional economics, 
k3uch:iniin ;ind ’fullock cspouse the so-called public goods theory of the state 
whereby incmhcrs of society voluntarily agree to coerce themselves to pay taxes 
for the provision of public goods. In a Robinson Crusoe economy, they assert, 
both incii (Crusoe and Friday) will recognize the advantages to be secured from 
constructing ;I loitreas (I~~KIIANAN ANI)  l ’ ~ t , ~ , o c ~  [ 1962. 191). Yet, one fortress is 
sufficient l o r  the protection of both. Hence, they will find it niutually advanta- 
geous t o  enter into a political “exchange” and devote resources to the construction 
01’ the coninioii g(i(id. I t  i s  in  this scnsc that politics is said t o  be “voluntary” and 
“cl‘l’icicn t .” 

But is i t  not i i i  human nature to avoid taxing oneself if one can tax someone else 
instead? And i \  not this kind of exploitive behavior the very essence of democratic 
governmcnt. since voting rules never require unanimity’? All governmental deci- 
sions i n  ;I deniocrncy are necessarily cxploitive of someone. 

I’oliticnl action is typically a mc;m by which one group of people is able to 
cocrcc :uiothcr group to pay for its own free rides. Indeed. in those cases wherc 
there is unanimity of agreement within a community on some issue, that issue 
would not need to be addressed hy government at all but would remain in the do- 
main o f  thc private sector. Citizens coalesce every day to voluntarily organize the 
provision 01‘ myriad comlnunity benefits - froin neighborhood childrens’ sports 
leagues to  multi-lnillion member nonprofit, charitable organizations - without re- 
sorting to govcrnnicntal coercion. I f  agreement is truly unanimous. and the parties 
io ihc ;igrccnicnt h;ivc thc right t o  scccde froin i t ,  then there is n o  need to involve 
thc state at all,’ Only when there are dissenters. is the state invoked to override and 

I All ; immyni()u\  rclcrec wggests that i t  is dilt‘icult to conceive that such in\titutions ii\ 
111;i11d;itory c1ciiiciit;iry \chooling. niniid;itory old-age insttrance. and puhlic street clc:ining 
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crush the dissent, as the history of tax revolts proves (ADAMS [iyyj], [199g]; 
BEITO [1989]). 

Buchanan and Tullock realize that a voting rule of unanimity - which is required 
for the neoclassical definition of efficiency - is never attainable, so they explore 
the features of “relative unanimity.” But relative unanimity is simply not a substi- 
tute for the real thing. It cannot be concluded that coerced minorities (however. 
small in number) benefit from being coerced. By their revealed preferences, :he 
minorities have shown that they would, in fact, be harmed. The only way in  which 
so-called relative unanimity can be labeled as economically efficient is if one pre- 
sumes that it is possible to make interpersonal utility comparisons, which it  is not. 

The state is an institution whereby a controlling group uses its powers to exploit 
non-controlling groups.* One cannot t=tlisticallY expect the controlling group to 
promote something called “the public interest” when it  can promote the interests 
of the members of the controlling group instead (KALT [ 19811). Even when gov- 
ernments appear to be altruistic - at least with regard to another group in society - 
they are practicing such “altruism” by taxing one group and giving that group’s 
wealth away to yet another group (usually in return for the subsidized group’s PO- 

litical support). 

2. I “Conceptual” Unanimity 

Buchanan and Tullock posit in The calculus of Consent, as does Buchanan in nu- 
merous subsequent publications. that goVernment can be viewed as “efficient“ and 
“voluntary“ i n  the “constitutional stage of decision making.” That is, j us t  as self- 
interested behavior in the free market can “further the general interests of every- 
one in the community” (the invisible hand theorem), an “acceptable theory of col- 
lcctivc choice can perhaps do something similar in pointing the way toward tllose 
rules for collective choice-making, the constitution, under which the activities of 
political tradesmen can be similarly reconciled with the interests of all members of 
the social group” (BUCHANAN AND TULLOCK [I962, 231). There may not be unan- 
imous agreement over each individual policy choice, but those individual choices 
can nevertheless be deemed “voluntary” and not coercive, according to Buchanan 

~~ ~ 

are a means hy which one group of people coerces another group to pay for its free ride\, 
Th is  point  is well taken as long as one only (or primarily) considers monetary values. ~ u t  i f  
we include subjective o r  psychic benefits, it is not too hard to conceive. After ail. there lnuq 
hr wnie reason why one group (the majority) would coerce another group to pay for solne- 
thing thc second group does not wish to pay for. It may be to save themselves money or 
~hrrc may he ideological reasons, such a s  with the public School movelnent. All we call dc- 
Juce i. that there i s  some reason why the first group works to coerce the second group. 

Somc puhlic choice theorists have argued that no real exploitatiorl OCCU,-S ;I] a derTloc. 
w y  \IWC the losers in one contest may become Winners in another. This is the view 
[)mnis C .  MIII:~ 1 . 1 . ~  [ IYRY]. :I former president of the Public Choice Society. We find this 
VKY’ that. a\ long as governmental exploitation is pervasive, i t  really docs not exist - to he 
hrm 
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and other “contractarianc.” i f  one assumes that when the rules of the political 
game (i.c.. the constitution) were chosen there HYIS unanimity. 

Evidence o f  actual unanimity is not necessary, only “conceptual unanimity” is. 
As BIK’tIANAN 11977. 1271 stated in a more recent publication. “[tlo the contrac- 
tarian that law i s  legitlmate. and just, which might have emerged from a genuine 
social contract in which he might have participated. That law is illegitimate, and 
unjust, which finds no such contractuai basis.“ Tnis sraremeni is niore UI- i t s s  the 
keystone of what Viktor VANRERG 119981 has referred to as Buchanan’s “enter- 
prise of developing ;I theoretical approach to the state as a voluntary institution” 
(i.e.. constitutional economics). 

According to this viewpoint. the constitution may or may not be a written docu- 
ment. I t  may merely consist of the existing features of society that theorists can as- 
sume everyone (implicitly) agrees to. Politics is admittedly a series of predatory 
7ero-suni ganics. but i n  reality wch games are really positive-surn because “each 
and every participant ha\ implicitly accepted the ‘contract’ embodied in the rules 
o f  the g;me . . . ‘‘ (BUCHANAN A N D  TULLOCK [ 1962, 2541). 

Moreover. thew need not be any actual political convention at which voting 
rules ;ire agreed upon by the citizens; their mere existence gives them their legiti- 
macy. And thew rules may be in a constant change of flux, even though members 
o f  society do not hold any formal constitutional conventions to change the rules. 
“The ‘social contract’ is best conceived as subject to continual revision and 
change. and the consent that i s  given must be thought of as being continuous” 
(BUCHANAN m t )  TUI.I.OCK [ 1962, 2601). Why it “must” be thought of as such is 
never explained. only asserted. 

In  ;i later publication BIJCWANAN 11975,961 claims the existence of an “existing 
and ongoing implicil social contract, embodied and described in the institutions of 
the ,sin/,t.c‘ quo.‘’ This impossible-to-verily “implicit” contract should cement in 
place the legitimacy of the s t c t m  (/[to. according to Buchanan, even “when an 
original contract may never have been made, when current members of the com- 
munity mise  no moral or ethical obligation to adhere to the terms that are defined 
i n  thc .s/ut i (s qiw. ;tiid , . , when such a contract . . . may have been violated many 
times over , . , The .t i t i l i t ,s p o  defines that which exists. Hence, regardless of its 
histoi-y. it must he evaluated as if it were legitimate contractually” (BUCHANAN 
1197.5. X4l’.]). 

I t  is worth noting that David HUME [ 1965, 2631 long ago dismissed this notion 
of tacit “contractual” consent with his example of the conscripted sailor who, by 
rclroining from comrnitting suicide by jumping overboard. does not thereby “con- 
sent“ to the ship captain‘s alleged “authority” over him..’ Hume understood that 
the greatest of governmental tyrannies could be rationalized by cleverly-crafted 
thcorics ol“tacit” conscnt - even if the authors of those theories would themselves 
bc appalled by ihc governmental actions for which their theories provided intellec- 
tual support. 

’ This w a s  brought to ou r  attention by Leland Yr:A(itiK [ 1985, 2701 
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We must also point out that, despite Buchanan’s assertions that constitutional 
political economy has its roots in the political theory of the American founding fa- 
thers, the most renowned founding father. George Washington, explicitly rebuked 
this kind of thinking. In his September 19, 1796 Farewell Address, President 
Washington warned of the tyranny that would result from any changes in  the 
Constitution that were not the result of a formal convention. “If in the opinion of 
:he People, the distribution or modifka:ion of the Constitutional powers be in any 
particular wrong, let it be corrected by an amendment in the way which the 
Constitution designates. But let there be no change by usurpation; for though this, 
i n  one instance, may be the instrument of good, it is the customary weapon by 
which free governments are destroyed” (ALLEN [1980, 5211). 

There is also a logical difficulty here. Constitutional economists try to derive a 
theory of human and property rights from their constitutional framework and they 
seek to do so on a consensual basis. But how can people give their consent to 21 

contract before i t  is clear that they have any rights to do so? Where do thesc rights 
come from? How can a person agree to be bound by a constitution if it i s  this very 
document which can alone establish his rights? If rights are established only by 
constitutions, then before their advent individuals have no rights. But if they have 
no rights, what “right” do they have to participate in the construction of a constitu- 
tion? 
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3. The Myth of the Consensual Origins of the State 

Constitutional economics fads to adequately confront the voluminous philosophi- 
cal, historical, sociological, and economic literature which points to the fact that 
the origins of the state have always been based on conquest and exploitation, not 
consent. Buchanan and Tullock and other constitutional economists frequently 
argue that their theories are normative and, consequently, that their policy pre- 
scriptions should be beyond criticism. But in The Calclclus of Corl,yerlt and else- 
where the normative theories are used to rationalize actual policy interventions. 
and in doing so the authors frequently mix normative and positive analyses, in- 
cluding many real-world examples. AS such, constitutional economics can become 
more or less a stamp of approval for virtually any and all government interven- 
tions. We reject this line of thought and believe that i t  is entirely appropriate to 
criticize such theories from an historical perspective, as we do in the remainder of 
this section. 

Many historians have noted that the origins of the Roman Empire, like other 
empires in antiquity. were in war and conquest. In the sixteenth century philoso- 
phers began investigating this question, and most of them canle to agree with Jean 
f3odin. who wrote in Six Books cf the Con?r,ioriweulth, that “[rleason and common 
wnse alike point to the conclusion that the origin and foundation of common- 
wealths was in force and violence” (OPPENHEIMER [1997, I]).  A contemporary of 
I%tdin‘s. Blake PASCAL. [ 1932, 811, concurred that “[mlight is the sovereign o f  the 
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world.” and that “[nilen will doubtless fight ti l l  the stronger party overcomes the 
weaker. and a dominant party is established.” 

In A 7irnt i .w OI I  H i r r~ ic t r i  Nciture David HUME [ 1978, 5561 argued that “this cer- 
tain. that i f  we recount to the first origin of every nation, we shall find, that there 
scarce is any race of kings. or form of a commonwealth, that is not primarily 
founded on usurpation and rebellion ... ” HUME 11987,4731 reiterated this theme 
in his essay. “Of the Original Contract,“ in which he stated that “iajlmost ali the 
governments. which exist at present. or of which there remains any record in 
history. have been founded originally, either in usurpation or conquest, or both, 
without any pretense of a fair consent. or voluntary subjection of the people.” 
Hume further explained that citizens typically were lulled into accepting the state 
and reconciling theinselves to its authority. 

Anne-Robert-Jacques T~JKGOT 11973. 691, a precursor of the modern Austrian 
School of  Economics. wrote in I750 that “[tlhe first [governments] were necessar- 
ily the product of war, and thus implied government by one man alone. We need 
not believe that men ever voluntarily gave themselves m e  niaster.” Another 
Frenchman. the historian Augustin Thierry, asserted that every government has 
been “created by the mixture of several races: the race of the invaders ... and 
the race of those invaded” (OPPENHEIMER [ 1997, xiii]). And Friederich Nietzsche 
believed that “the State originates in the cruelest way through conquest” 
(OPPENIIEIMER 11997. xiii]). 

The German sociologist Ludwig GUMPLOWICZ [ 1963, 1991, whom Franz 
Oppenheiiiicr called the “pathfinder” of the conquest theory of the state. explained 
in great detail why he believed that “lelvery political organization _ _ .  begins at the 
moment when one horde permanently subjugates another.” 

I n  the late eighteenth century the British philosopher Josiah Tucker pointed 
out that the Lochcan philosophical system, which had inspired the recently-con- 
cluded American revolution and which argued that governments derive their just 
powers only from the consent of the governed, constituted a test that no govern- 
ment could ever pass. The Lockean system, TUCKER 11967, 1011 argued. was 
“an universal Demolisher of all Civil Governments, but not the builder of any.” 
Tucker supported his position by pointing out that the newly-created American 
government. which was supposedly based on Lockean “natural rights,” in fact 
ignored thesc principlcs by’not allowing any citizens, not even the residents of 
a single state. the right to live in a “stale of nature” without any government at 
a l l .  

Edmund D U K K I ~  11968. 531 wrote in 1756 that “all empires have been cemented 
i n  blood” and that “the greatest part of the governments on earth must be conclud- 
cd tyrannies. iniposturcs. violations of the natural rights of mankind, and worse 
than the most disordcrly anarchies.” 

Franz O i w N i i t i i M m  [ 19971 carried this tradition forward by using the inductive 
method of history and the deductive method of economic theory (the kind of theo- 
ry favored by the Austrian School) to show that the origins of the state lie in con- 
quest. subjugation. ;inti cxploita\ion. 

Albert Jay NOCK’S [ 1983,401 description of the origins of the state also seems 
much more accurate than the theories of constitutional economists. According to 
Nock, “the State invariably had its origin in conquest and confiscation. No prirni- 
tive State known to history originated in any other manner ... no primitive State 
could possibly have had any other origin ... the sole invariable characteristic of 
the State is the economic exploitation of one class by another.” 

BUCHANAN AND TULLOCK [ 1962, 121 simply assume this historical tradition 
away with the statement that “we ... reject any theory or conception of the collec- 
tivity which embodies the exploitation of a ruled by a ruling class . . , Any concep- 
lion of State activity that divides the social group into the ruling class and the op- 
pressed class, and that regards the political process as simply a means through 
which this class dominance is established and then preserved, must be rejected as 
irrelevant for the discussion which follows.” 

No reason is offered for this. It is merely asserted that the phenomenon of one 
class of citizens using the powers of the state to exploit and plunder another class 
- a feature of governments throughout human history - “must be rejected.” In  
doing so, Buchanan and Tullock ignore not only Marxist class analysis but all 
other non-Marxist theories of class domination without offering any explanation 
for their rejection. 

One political theorist who understood and explained virtually every political 
phenomenon that has been studied by modern public choice scholars is John C. 
Calhoun, whom many historians consider to have been the last of the American 
founding fathers in terms of his educational background and political philosophy 
(LENCE [ 19921). Calhoun spent four decades (1 8 1 1 - 1850) as a US congressman. 
senator, secretary of war, and vice president. Once democratic government is es- 
tablished, Calhoun wrote in his “Disquisition on Government,” the community 
will inevitably be “divided into two great parties, a major and a minor, between 
which there will be incessant struggles on the one side to retain, and on the other 
to obtain the majority - and, thereby, the control of the government and the advan- 
tages it  confers” (LENCE [ 1992, 161). 

This “deeply seated tendency” that is common in all democracies is sure to di- 
vide every political community into “two great hostile parties” which are not 
Marxian class interests but “the payers of the taxes and the recipients of their pro- 
ceeds” (LENCE [ 1992, 171). The “necessary result” of democratic government is 
“to divide the community into two great classes; one consisting o f  those who, i n  
reality, pay the taxes, and, of course, bear exclusively the burden of supporting the 
government; and the other, of those who are the recipients of their proceeds.” or of 
“taxpayers and tax-consumers” (LENCE [ 1992, 191). 

While Buchanan and Tullock assert that even an unwritten or “conceptual“ con- 
stitution is sufficient for what they believe to be voluntary government. Calhoun 
issued a dire warning against such thinking more than a century earlier. He 
thought that even a written constitution that ostensibly prohibited the plundering 
of one class by another is unworkable, and history seems to have proven him cor- 
rect. Over time, the majority would “endeavor to elude” any constitutional restric- 












